
IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF OKLAHOMA 

 
IN RE:  SAMSUNG TOP-LOAD  ) 
WASHING MACHINE MARKETING, ) 
SALES PRACTICES AND PRODUCT ) 
LIABILITY LITIGATION   ) 
       ) MDL Case No. 17-ml-2792-D 
       ) 
THIS DOCUMENT RELATES TO  ) 
ALL CASES      ) 
         

ORDER 

 On May 8, 2018, the Court was informed of two overlapping putative class actions 

involving Defendant Samsung (Kennedy/Orenstein)1 pending in the District of New Jersey 

before the Honorable William J. Martini.  See Plaintiffs’ Unopposed Motion for Expedited 

Status Conference [Doc. No. 84].2  As explained herein, the Court directs the parties to 

immediately inform the Judicial Panel on Multidistrict Litigation (“JPML”) of the 

circumstances surrounding Kennedy/Orenstein so that the JPML may consider a transfer 

of those cases as tag-along actions to the MDL. 

FACTUAL AND PROCEDURAL BACKGROUND 

 Plaintiffs in the Kennedy/Orenstein cases, represented by the same attorney (Bruce 

Nagel), filed putative class actions on August 7, 2014 and June 15, 2015, in the District of 

New Jersey against Defendant Samsung Electronics America, Inc. (“SEA”).  The cases 

alleged that certain Samsung top-load washing machines contained a drain pump design 

                                                            
1 Kennedy v. Samsung Electronics America, Inc., Case No. CIV-14-4987 (D.N.J. 2014); 
Orenstein v. Samsung Electronics America, Inc., Case No. CIV-15-4054 (D.N.J. 2015). 
 
2 Unless otherwise indicated, the ECF citations in this Order are from the MDL.   
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defect.  Philip Oliss, also counsel herein, represents SEA in the Kennedy/Orenstein 

litigation. 

 On June 13, 2017, Judge Martini was informed by the court-appointed mediator that 

the Kennedy/Orenstein actions had settled.  See Judge Martini’s Enforcement Order dated 

May 21, 2018 (“Enforcement Order”) at 2. 

  On June 20, 2017, separate and apart from the Kennedy/Orenstein actions, SEA and 

certain retail defendants filed a motion before the JPML to centralize 24 putative class 

actions pending in 20 different federal districts.3  At the center of the 24 cases were 

allegations that certain Samsung top-load washing machines had defects that arose during 

the spin cycle.  Specifically, the purported design and manufacturing defects were alleged 

to have caused the washer’s components, including the washer’s top and drain pump, to 

detach, break apart or explode during the spin cycle, posing a risk of harm to consumers 

and their property.  [Doc. No. 1 at 1]. 

 All responding parties supported centralization, but there was some disagreement 

as to the proper transferee district and whether the Wagner4 case, which focused on the 

drain pump component, should be included in the proposed MDL.  Id. 

 On August 15, 2017, while the MDL transfer motion was pending, Judge Martini 

held a hearing in Kennedy/Orenstein regarding the absence of expected settlement 

                                                            
3 Although Mr. Oliss did not sign the motion to transfer, he was and remains one of SEA’s 
counsel of record in the MDL.   
 
4 Wagner v. Samsung Electronics America, Inc., et al., Case No. CIV-16-3623 (E.D. Pa. 
2016). 
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documents.  Enforcement Order at 2.  Mr. Nagel and counsel for SEA (Mark Dosker, who 

is from the same firm as Mr. Oliss) represented to Judge Martini that the parties had reached 

a settlement two months earlier, but that there had been a delay in finalizing the settlement 

papers.  Id.  Judge Martini ordered SEA to provide Mr. Nagel with the settlement 

documents by September 1, 2017.  Id.  On August 28, 2017, Mr. Oliss emailed Mr. Nagel 

draft settlement documents.  Id.  

On October 4, 2017, the JPML concluded that the 24 actions before it involved 

common questions of fact, centralization was appropriate, and the Western District of 

Oklahoma was the appropriate transferee district.  [Doc. No. 1 at 2]. Ultimately, the JPML 

also transferred two additional cases as tag-alongs.  The JPML’s Transfer Order listed the 

following shared factual questions as a basis for consolidation: (1) Samsung’s design, 

testing and manufacturing of the recalled washing machines; (2) whether Defendants knew 

or should have known of the alleged defects; and (3) the adequacy of the recall.  Id.  

Explaining the inclusion of Wagner in the MDL, the JPML stated that Wagner “alleges 

many of the same design flaws as the other actions, involves the same washing machine 

models, and presents overlapping issues concerning the adequacy of the recall remedy.”  

Id.  The JPML also noted the substantial overlap in putative nationwide and statewide 

classes.  Id. 

 On October 13, 2017, this Court entered its Case Management Order (“CMO”).  

[Doc. No. 6].  Among other matters, the CMO ordered Plaintiffs and Defendants to submit 

briefs seven days prior to the initial case management conference, which was set for 

November 16, 2017.  Id. at 3.  The briefs were to include “an overview of the procedural 
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status of all actual and potential MDL cases … the status of motions, decisions, and other 

important events in the litigation … and a prediction of the number of cases that may 

become a part of this MDL.”  Id. at 10.  Defendants and Plaintiffs filed their respective 

briefs on November 9, 2017.  [Doc. Nos. 22, 23].  Neither side referenced the 

Kennedy/Orenstein cases.5 

 On March 30, 2018, the MDL parties notified the Court that they had reached a 

“global settlement and release of all relevant claims on a nationwide basis as to all 

Defendants, subject to final review and approval of a written settlement by all the parties 

and their counsel.”  [Doc. No. 75 at 1].  One month later, the MDL parties represented to 

the Court that they were “progressing expeditiously in finalizing the formal proposed 

settlement agreement” for the Court’s review.  [Doc. No. 79 at 1]. 

 Meanwhile, Mr. Nagel and Mr. Oliss advised Judge Martini for the first time of their 

inability to settle Kennedy/Orenstein.  Enforcement Order at 3.  On April 23, 2018, Mr. 

Oliss filed a letter informing Judge Martini for the first time that SEA had “entered an 

agreement to settle other class-action litigation encompassing the same washers and 

providing relief to all putative class members in the instant cases.”  Id. at 4. 

 Two days later, Judge Martini ordered counsel to show cause as to why 

Kennedy/Orenstein had not been referred to the JPML months ago as potential tag-along 

actions.  Id. At the show cause hearing, Mr. Oliss advised he was aware of his obligation 

                                                            
5 Mr. Oliss is listed as counsel for SEA on Defendants’ brief.  [Doc. No. 22 at 26].  There 
is nothing before this Court that suggests Plaintiffs’ counsel herein were aware of the 
pendency of Kennedy/Orenstein.   
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under the MDL Rules as to tag-along actions; however, he offered two explanations for not 

referring Kennedy/Orenstein.  Id.  He asserted that Kennedy/Orenstein did not involve the 

same allegations as those in the MDL, and that “you don’t consolidate settled cases with 

unsettled cases for purposes of discovery and pretrial rulings.”  Id.  Nevertheless, Mr. Oliss 

acknowledged to Judge Martini that SEA agreed in late March 2018 to include relief in the 

MDL for washer drain pump failure in the same washing machine models at issue in 

Kennedy/Orenstein.  Id. 

 On May 8, 2018, Kennedy/Orenstein plaintiffs filed a motion asking Judge Martini 

to enforce the settlement terms purportedly orally agreed to by the parties at the mediation 

on June 13, 2017.  Id.  Judge Martini granted the motion on May 21, 2018.  See 

Enforcement Order.  Currently pending before Judge Martini is SEA’s Motion for 

Reconsideration of the Enforcement Order.  SEA asserts, inter alia, that the MDL proposed 

settlement provides superior relief compared to the Kennedy/Orenstein proposed 

settlement and that the settlement documents filed by Plaintiffs’ counsel in 

Kennedy/Orenstein are incomplete and unexecuted by SEA or its counsel.  Also pending 

before Judge Martini is a motion to intervene filed by lead counsel for Plaintiffs in the 

MDL. Judge Martini has not conducted a Rule 23(e) hearing regarding the asserted 

settlement. 6 

 

                                                            
6 On May 7, 2018, Mr. Nagel filed an entry of appearance in the MDL on behalf of 
“interested parties” in “two related actions.”  [Doc. No. 82].  The entry of appearance was 
stricken by this Court as procedurally infirm.  [Doc. No. 83]. 
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AUTHORITY 

 Pursuant to 28 U.S.C. § 1407(c), transfer proceedings may be commenced by the 

JPML upon its own initiative, or upon motion by a party in any action in which transfer 

may be appropriate.   

Rule 1.1(h) of the JPML Rules of Procedure defines a “tag-along action” as “a civil 

action pending in a district court which involves common questions of fact with either (1) 

actions on a pending motion to transfer to create an MDL or (2) actions previously 

transferred to an existing MDL, and which the Panel would consider in transferring under 

Section 1407.”  Further, Rule 7.1(a) requires any party or counsel in actions previously 

transferred under Section 1407 to “promptly notify the Clerk of the Panel of any potential 

tag-along actions in which that party is also named or in which that counsel appears.”  

Clearly, SEA and Mr. Oliss were – and are – under a duty to notify the JPML of the 

pendency of Kennedy/Orenstein so that the JPML may consider those cases for transfer to 

the MDL as tag-along actions.  Moreover, SEA and counsel were under an obligation 

pursuant to this Court’s CMO to inform the Court of Kennedy/Orenstein, but they failed to 

do so until recently.  It appears that similar claims are advanced in Wagner and in 

Kennedy/Orenstein, which further suggests that this Court, and the JPML, should have 

been apprised of Kennedy/Orenstein long ago.  Moreover, since Kennedy/Orenstein 

remains, to some degree, in a posture in which the parties have been engaged in settlement 

negotiations, those cases are not procedurally dissimilar to the MDL cases. 

“Upon learning of the pendency of a potential tag-along action, the Clerk of the 

Panel may enter a conditional order transferring the action to the previously designated 
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transferee district court for the reasons expressed in the Panel’s previous opinions and 

orders.”  JPML Rule 7.1(b).  At a minimum, Kennedy/Orenstein appear to be potential tag-

along actions that should have been disclosed to the JPML by counsel; the Court directs 

appropriate counsel in the leadership structure of this MDL to coordinate and immediately 

so notify the JPML. 

CONCLUSION 

Based on the foregoing, the Court directs counsel to take all appropriate steps to 

immediately notify the JPML regarding Kennedy/Orenstein so that it may consider adding 

the Kennedy/Orenstein class actions as tag-along actions to the MDL.  To expedite the 

process, the Court directs the Clerk of Court to send a courtesy copy of this Order to the 

JPML.   

IT IS SO ORDERED this 14th day of June 2018. 
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